
PLANNING COMMISSION 
RESOLUTION NO. 2024-23 

 
RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF ANTIOCH 

RECOMMENDING CITY COUNCIL APPROVAL OF A DEVELOPMENT AGREEMENT 
BETWEEN THE CITY OF ANTIOCH AND APS WEST COAST, INC., FOR THE 

AMPORTS PROJECT (UP-20-14, AR-20-18, V-21-04) 
 

WHEREAS, the City of Antioch (“City”) received a request  from APS West Coast, 
Inc. (“Applicant”) seeking City approval of a Development Agreement for The AMPORTS 
Project (“Project”) (UP-20-14, AR-20-18, V-21-04);  
 

WHEREAS, the project site is located at 2301 Wilbur Avenue (APNs 051-020-006 
and 051-020-012);  
 

WHEREAS, to strengthen the public planning process, encourage private 
participation in comprehensive planning and reduce the economic risk of development, 
the Legislature of the State of California adopted Section 65864, et. seq. of the 
Government Code, which authorizes the City of Antioch to enter into an agreement with 
any person having a legal of equitable interest in real property providing for the 
development of such property in order to establish certainty in the development process;  

 
WHEREAS, the City of Antioch previously adopted an implementing ordinance 

(Article 32 of the Zoning Ordinance) authorizing and regulating the use of Development 
Agreements;  

 
WHEREAS, the City and APS West Coast, Inc. have negotiated the Development 

Agreement attached as Exhibit A to this resolution;  
 
WHEREAS, the proposed Development Agreement complies with the 

requirements of Article 32 of the City of Antioch Zoning Code;  
 
WHEREAS, on September 1, 2021, the Planning Commission adopted the Initial 

Study / Mitigated Negative Declaration (IS/MND), Mitigation Monitoring and Reporting 
Program (MMRP) for  the AMPORTS Project; 

 
WHEREAS, on September 1, 2021 the Planning Commission approved a Use 

Permit, Design Review and Variance for the development of an automotive logistics and 
processing facility the project site;  

 
WHEREAS, the Planning Commission duly gave notice of public hearing as 

required by law;  
 
WHEREAS, the Planning Commission, on December 4, 2024 duly held a public 

hearing, received and considered evidence, both oral and documentary; and   
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WHEREAS, the adoption of this Development Agreement will not adversely affect 
the comprehensive General Plan and it is consistent with the General Plan and carries 
out the purposes of the General Plan. 

 
NOW THEREFORE, BE IT RESOLVED that in recommending approval to the City 

Council of the Development Agreement between the City of Antioch and APS West Coast, 
Inc., the Planning Commission makes the following findings, as required in Antioch 
Municipal Code § 9-5.3207, which are based on its review and consideration of the entire 
record, including the recitals above and any oral or written testimony provided at the 
hearing: 
 

1. There have been no substantial changes to the project through the 
Development Agreement. Therefore, The AMPORTS IS/MND and MMRP are 
the appropriate environmental documents for the proposed project. 

 
2. The Development Agreement implements General Plan objectives by working 

toward the redevelopment of heavy industrial areas along the Wilbur Avenue 
corridor and providing appropriate incentives to attract new businesses. 

 
NOW THEREFORE BE IT FURTHER RESOLVED that the Planning Commission 

recommends the City Council approve the Development Agreement between the City of 
Antioch and APS West Coast, Inc. for The AMPORTS Project, in the form attached as 
Exhibit A, subject to such changes as may be approved by the City Council. 
 

* * * * * * * 
 

I HEREBY CERTIFY that the foregoing resolution was adopted by the Planning 
Commission of the City of Antioch at a regular meeting thereof held on the 4th day of 
December 2024, by the following vote: 
 
AYES:  Commissioners Webber, Jones, Lutz, Martin and Perez 
 
NOES:  None 
 
ABSTAIN:  None 
 
ABSENT:  Commissioner Hills and Riley 
 
 
 

____________________________________ 
KEVIN SCUDERO  

Secretary to the Planning Commission 
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EXHIBIT A 

 EXHIBIT A 
 

ORDINANCE NO. ____ 
 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF ANTIOCH APPROVING 
A DEVELOPMENT AGREEMENT BETWEEN THE CITY OF ANTIOCH AND APS 

WEST COAST, INC. FOR THE AMPORTS PROJECT (UP-20-14, AR-20-18, V-21-04) 
 

WHEREAS, the City of Antioch (“City”) received a request from APS West Coast, 
Inc. (“Applicant”) seeking City approval of a Development Agreement for The AMPORTS 
Project (“Project”) (UP-20-14, AR-20-18, V-21-04);  
 

WHEREAS, the project site is located at 2301 Wilbur Avenue (APNs 051-020-006 
and 051-020-012);  
 

WHEREAS, to strengthen the public planning process, encourage private 
participation in comprehensive planning and reduce the economic risk of development, 
the Legislature of the State of California adopted Section 65864, et. seq. of the 
Government Code, which authorizes the City of Antioch to enter into an agreement with 
any person having a legal of equitable interest in real property providing for the 
development of such property in order to establish certainty in the development process;  

 
WHEREAS, the City of Antioch previously adopted an implementing ordinance 

(Article 32 of the Zoning Ordinance) authorizing and regulating the use of Development 
Agreements;  

 
WHEREAS, the City and APS West Coast, Inc. have negotiated the Development 

Agreement attached as Exhibit A to this resolution;  
 
WHEREAS, the proposed Development Agreement complies with the 

requirements of Article 32 of the City of Antioch Zoning Code;  
 
WHEREAS, on September 1, 2021, the Planning Commission adopted the Initial 

Study / Mitigated Negative Declaration (IS/MND), Mitigation Monitoring and Reporting 
Program (MMRP) for  the Amports Project; 

 
WHEREAS, on September 1, 2021 the Planning Commission approved a Use 

Permit, Design Review and Variance for the development of an automotive logistics and 
processing facility the project site;  

 
 WHEREAS, the Planning Commission conducted a duly notice public hearing on 
December 4, 2024 at which it recommended to the City Council that the Development 
Agreement be approved.  The City Council held a duly noticed public hearing on ----------
---- at which all interested persons were allowed to address the Council on the 
Development Agreement. 
 
The City Council of the City of Antioch does ordain as follows: 
 



 

SECTION 1: Recitals 
The recitals above are true and correct and are hereby adopted as findings as if fully set 
forth herein. 
 
SECTION 2: Findings 
The City Council finds that the Development Agreement is consistent with the City’s 
General Plan as well as all provisions of the City’s Zoning Ordinance and Municipal Code, 
as required in Antioch Municipal Code § 9-5.3207. The City Council finds that the 
Development Agreement implements General Plan objectives by working toward the 
redevelopment of heavy industrial areas along the Wilbur Avenue corridor and providing 
appropriate incentives to attract new businesses.  
 
SECTION 3: City Council Review 
The City Council has reviewed, considered, and evaluated all of the information prior to 
acting upon Ordinance. 
 
SECTION 4: Record of Proceedings  
The documents and other materials that constitute the record of proceedings upon which 
the City Council has based its recommendation are located in and may be obtained from 
the City of Antioch’s Clerk’s Office, 200 H Street, Antioch, CA 94509 
 
SECTION 5: Development Agreement 
The Development Agreement included as Exhibit “A” is hereby approved, subject to minor 
and clarifying revisions approved by the City Manager and City Attorney, and the City 
Manager is authorized and directed to sign it on behalf of the City of Antioch. 
 
SECTION 6: CEQA 
An IS/MND was certified for the AMPORTS Project on September 1, 2021.  The City 
Council has concluded that there have been no substantial changes to the project through 
the Development Agreement.  Therefore, in accordance with the California Environmental 
Quality Act (CEQA) Guidelines Section 15162, a subsequent environmental document is 
not required. 
 
SECTION 7: Severability 
Should any provision of this Ordinance, or its application to any person or circumstance, 
be determined by a court of competent jurisdiction to be unlawful, unreasonable, or 
otherwise void, that determination shall have no effect on any other provision of this 
Ordinance or the application of this Ordinance to any other person or circumstance and, 
to that end, the provisions hereof are severable.  

 
SECTION 8: Publication; Effective Date  
This Ordinance shall take effect and be enforced within thirty (30) days from and after the 
date of its adoption by the City Council at a second reading and shall be posted and 
published in accordance with the California Government Code. 

 



* * * * * * 

I HEREBY CERTIFY that the foregoing Ordinance was introduced at a regular 
meeting of the City Council of the City of Antioch, held on the ___ day of ______, 2025, 
and passed and adopted at a regular meeting thereof, held on the ___ day of ____, 2025. 

AYES: 

NOES: 

ABSTAIN: 

ABSENT: 

_____________________________________ 
MAYOR OF THE CITY OF ANTIOCH 

ATTEST: 

______________________________________ 
CITY CLERK OF THE CITY OF ANTIOCH 



 

 

RECORDING REQUESTED BY AND 
WHEN RECORDED MAIL TO: 
 
 
CITY OF ANTIOCH 
200 H Street 
Antioch, CA 94509 
Attention: City Clerk 
_____________________________________________________________________________ 
        (Space above line for Recorder’s use only) 
 
Address: 2301 and 2603 Wilbur Avenue 
  Antioch, California 
APN:  051-020-006 and 051-020-012 
 
The undersigned declare(s): 
Documentary Transfer Tax is: $0.00 [Gov’t Code §§ 27388.1(a)(2) and 27388.2(b); Rev. & Tax. Code § 11911] 
(    ) computed on full value of property conveyed, or 
(    ) computed on full value of less of liens and encumbrances remaining at time of sale. 
(    ) unincorporated area: ( x ) City of Antioch 
( x ) Signature of Declarant 

APS WEST COAST, INC. 
 
________________________________________________ 
By:  Jacob Brown 
Its:  Chief Financial Officer 

 
 

DEVELOPMENT AGREEMENT 

BETWEEN 

THE CITY OF ANTIOCH, A MUNICIPAL CORPORATION 

AND 

APS WEST COAST, INC., A CALIFORNIA CORPORATION 

Adopted by the Antioch City Council 
on _________________ ____, 2024 
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DEVELOPMENT AGREEMENT BETWEEN THE CITY OF ANTIOCH AND 
APS WEST COAST, INC. 

THIS DEVELOPMENT AGREEMENT (“Agreement”) by and between the City of Antioch, a 
municipal corporation (“City”) and APS West Coast, Inc. a California corporation (“Developer”) 
(each a “Party” and collectively the “Parties”), pursuant to the authority of Division 1, Chapter 4, 
Article 2.5, Sections 65864 et seq. of the California Government Code (the “Statute”)1 is entered 
into as of _________________ ____, 2024 (the “Effective Date”) in the following factual context: 

R E C I T A L S 

A. To strengthen the public planning process, encourage private participation in 
comprehensive planning and reduce the economic risk of development, the California State 
Legislature enacted the Statute, which authorizes the City to enter into a development agreement 
with any person having a legal or equitable interest in real property regarding the development of 
such property. 

B. Developer proposes to develop an automotive logistics and processing facility for 
vehicles prior to their distribution to dealerships (the “Project”) on the real property commonly 
known as 2301 and 2603 Wilbur Avenue, in the City of Antioch, also known as Contra Costa 
County Assessor’s Parcel No. 051-020-006 and 051-020-012, and more particularly described in 
Exhibit A (sometimes “2301 Wilbur” or “2603 Wilbur,” respectively, and sometimes 
collectively the “Property”). The Project includes the conversion and upgrade of the existing 
wharf for roll on/roll off operations (the “Pier Upgrades”), construction of a new pre-engineered 
metal building of approximately 25,328 square feet (the “New Building”), and new site 
improvements (the “Improvements”) - including new paving, the demolition and construction of 
new utility connections, stormwater improvements, lighting, and fencing on the Property, all in 
accordance with the Project Approvals defined in Recital D of this Agreement.   

C. In exchange for the covenants contained in this Agreement and the continued 
commitment of Developer to provide the benefits described in the Project Approvals, when and if 
the Project proceeds, and in order to encourage the investment by Developer necessary to proceed 
with the Project, the City is willing to enter into this Agreement to set forth the rights of Developer 
to complete the Project as provided in this Agreement. 

D. The City Council has approved the following which collectively are referred to as 
the “Project Approvals”: 

(1) Resolution No. 2021-20 adopted by the Planning Commission on 
September 1, 2021 certifying the Initial Study/Mitigated Negative Declaration for the Project and 
adopting the Mitigation Monitoring and Reporting Program. 

(2) Resolution No. 2021-21, adopted by the Planning Commission on 
September 1, 2021 approving a Use Permit (UP-20-14), Design Review (AR-20-18), and 
Variance (V-21-04), subject to conditions on approval, a true and correct copy of which is 
appended to this Agreement as Exhibit B and incorporated herein by this reference. 

The Project Approvals impact a Thirty-Eight and 9/10th- (38.9-) acre area of the Property 
(“Affected Property”). 

 
1  All further statutory references in this Development Agreement shall be to the California 
Government Code, unless otherwise stated. 
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E. On ________ ___, 2024, at a duly noted public hearing, the Planning Commission 
of the City of Antioch adopted Resolution No. 2024-__________, recommending approval of this 
Agreement. 

F. On ________ __, 2024, after a duly noticed public hearing, the City Council 
considered this Agreement and conducted a first reading of Ordinance No.2024- _______ 
approving this Agreement. 

G. On ________ __, 2024, the City Council conducted a second reading and adopted 
Ordinance No. 2024-__________ approving this Agreement. 

H. After receipt of the Project Approvals, Developer obtained building permits and 
invested significant funds to construct the Pier Upgrades at 2301 Wilbur.  Developer wishes to 
begin moving cargo through the pier but wishes to delay construction of most Improvements 
including but not limited to the New Building.  Some of the Improvements are proposed to be 
constructed within thirty (30) days of execution of this Agreement; some within several years; and 
others would be constructed when the number of vessels that access the site increases to a point 
where construction of those Improvements is financially viable.  The timelines for construction of 
the Improvements are described in Section 2.5 below.  The New Building may or may not be 
constructed; if it is constructed, any Improvements associated with the New Building will be 
required to be constructed at that time.  City and Developer intend that this Agreement will allow 
Developer to postpone the construction of most upland Improvements identified in the Project 
Approvals until the Project can demonstrate the financial viability of the Affected Property for 
cargo shipping. 

I. Developer currently stores automobiles on 2603 Wilbur, which storage is a 
preexisting legal non-conforming use.  City and Developer intend that once Developer berths the 
first vessel at the pier, Developer will begin making payments to City as set forth in this Agreement 
for cars stored on 2603 Wilbur as well as the Affected Property. 

A G R E E M E N T 

In this factual context and intending to be legally bound, the Parties agree as follows: 

ARTICLE 1 TERM AND APPLICABLE LAW 

1.1 Incorporation of Recitals.  The preamble, the Recitals, and all defined terms set 
forth in both are incorporated into this Agreement by this reference. 

1.2 Term.   

1.2.1 The term of this Agreement shall commence as of the Effective Date and 
continue for ten (10) years thereafter, to and including _________________ ____, 2034 (the 
“Term”), unless sooner terminated or extended as provided herein.  The term shall automatically 
be extended by: (a) any period of Enforced Delay (as defined herein); (b) any period of time during 
which a lawsuit brought by a third party challenging any aspect of the Project is pending; and/or 
(c) any period of time during which the filing of a referendum petition or initiative petition delays 
development of the Project.  All such original and extended periods are referred to as the “Term”  
Subject to ARTICLE 8, in the event that Developer shall fail to make the “Operational 
Improvements” within the timeframe established by and in compliance with in Section 2.6.1, 
below, the Term shall be reduced to four (4) years. 

1.2.2. The expiration of the Term shall not be interpreted to, and shall not affect, 
terminate or waive any additional rights that Developer may have that exist independently of this 
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Agreement and derive from common law vesting or other laws or regulations of the State or the 
City. 

1.2.3 The Term and the term of any Project Approval may be extended from time-
to-time pursuant to Section 3.4, or ARTICLE 5.  

1.3 Applicable Law.  The rules, regulations, and official policies governing permitted 
uses of the Property and density and improvement requirements applicable to development of the 
Property in accordance with the Project Approvals shall be the ordinances, rules, regulations, and 
official policies in force as of the Effective Date (collectively, the “City Regulations”), except as 
otherwise expressly provided in the Project Approvals or this Agreement.  The law applicable to 
the Project shall be (a) the City Regulations, (b) the Project Approvals and (c) this Agreement 
(collectively, the “Applicable Law”).  If there is a conflict between this Agreement and the City 
Regulations or Project Approvals, this Agreement shall control.  If there is a conflict between the 
Project Approvals and the City Regulations, the Project Approvals shall control.   

ARTICLE 2 COVENANTS OF DEVELOPER 

2.1 Obligations of Developer Generally.  Developer shall have no obligation to proceed 
with or complete the Project at any particular time or at all, except as provided in Section 2.6.  
However, to the extent that Developer proceeds with the Project, it shall comply with the 
Applicable Law, as defined in Section 1.3. 

2.2 Development of the Property.  Developer hereby agrees that development of the 
Project shall be in accordance with the Project Approvals, including any conditions of approval 
and the mitigation measures for the Project as adopted by the City, and any amendments to the 
Project Approvals as may, from time to time, be approved pursuant to this Agreement.  Developer 
shall not be obligated to construct any particular aspect of the Project except as required under this 
Agreement. 

2.3 Fees.   

2.3.1 Developer shall pay when due all generally applicable fees in effect, and at 
the rates and in the amounts applicable, at the time of payment.  Developer shall pay project 
specific fees as required by the Project Approvals.  “Generally Applicable Fees” are those fees 
of the City that are applicable to (a) all similar residential projects, or (b) all construction work 
similar in nature to work required by the Project Approvals.  Generally Applicable Fees include 
development impact fees adopted after the Effective Date.  “Project Specific Fees” are fees 
imposed by the Project Approvals that are not Generally Applicable Fees.   

2.3.2 In addition, Developer shall pay processing fees and charges of every kind 
and nature imposed by City, including planning processing deposits, to cover the actual costs to 
City of processing applications for subsequent approvals or for monitoring compliance with and 
review of subsequent submittals for any Project Approvals granted or issued, as such fees and 
charges are adjusted from time to time. 

2.4 Improvements.  To the extent required by this Agreement, Developer shall 
construct the public and private Improvements and make all dedications required by, and more 
particularly described in the Project Approvals.  Developer shall perform the work in accordance 
with the standards and specifications established by Applicable Law.  To the extent there are no 
such standards or specifications in the Applicable Law other than this Agreement, the work shall 
be performed in accordance with industry standards and in a good and workmanlike manner, as 
approved by the City Engineer. 
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2.5 Specific Development Obligations.  In addition to the conditions of approval 
contained in the Project Approvals (see Exhibit B), the Developer and the City have agreed that 
the development of the Project is subject to certain specific development obligations as described 
herein.  These specific development obligations, together with the other terms and conditions of 
this Agreement, provide the incentive and consideration for the City entering into this Agreement.  
The Parties understand that any conditions of approval that are applicable to construction of the 
development obligations below shall be satisfied at the time such development obligation is 
constructed.  By way of example only, when Developer paves the area of the Affected Property as 
described in Section 2.5.2.1 below, it shall observe condition of approval B.3, which requires 
standard dust control methods, condition of approval G.2, which requires impervious surfaces 
constructed by the Project to meet C.3 requirements, etc. 

2.5.1 Initial Improvements.  Developer will construct the following 
Improvements, as shown on the plans approved September 1, 2021, (the “Initial Improvements”) 
within thirty (30) days of full execution of this Agreement: 

2.5.1.1  Dimensioned diagram verifying off-street capacity for two 
full size auto carriers per Condition of Approval K.16. 

2.5.1.2  Maintenance of sight distance triangles per Condition of 
Approval I.1. 

2.5.1.3  Stop signs per Condition of Approval K.13. 

2.5.1.4  Installation of “idle free” signage per Condition of 
Approval K.25. 

2.5.1.5  Implementation of parking lot sweeping program per 
Condition of Approval E.1. 

2.5.1.6  Verification of turning templates per Condition of 
Approval K.12. 

2.5.2 Operational Improvements.  Developer will construct the following 
Improvements, as shown on the plans approved September 1, 2021 (the “Operational 
Improvements”), within the Affected Property by the earlier of the fourth year following the 
Effective Date or the berthing of the 33rd vessel: 

2.5.2.1  Paving of the approximately twenty- (20-) acre portion of the 
Affected Property per Condition of Approval A.12. 

2.5.2.2  Employee parking lot and pathway per Condition of 
Approval A.14. 

2.5.2.3  Parking lot striping and signing plan per Condition of 
Approval K.7. 

2.5.3. New Building.  If the New Building is constructed, any Improvements 
associated with it (e.g., undergrounding of utilities per Conditions of Approval H.1, connection to 
water and sewer mains per Condition of Approval H.13) shall be constructed at that time.   

2.5.4. Other Improvements.  All other Improvements, as well as the extensions of 
utilities within Wilbur Avenue, the widening of Wilbur Avenue, and the property dedication along 
Wilbur Avenue are not required to be constructed until Developer berths a number of vessels at 
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the pier beyond those allowed under the Project Approvals (i.e., eight (8) vessel calls per year with 
the potential to increase in calls as provided in mitigation measure AIR-3).  An extension to this 
requirement shall be allowed subject to the review and approval of the City Manager.  Should an 
extension be granted then the per occupied truck fee shall remain in effect.  

2.5.5. Conditions on Construction.  The construction-related conditions in 
Conditions of Approval B.1-4 and any applicable conditions related to the mitigation monitoring 
and reporting program in Conditions of Approval J.1-2 shall apply to construction of the 
improvements described above. 

 2.6 Truck Trip Fee.  Developer shall pay to City the sum of fifty and 00/100 Dollars 
($50.00) per occupied car carrier truck trip, inbound and outbound, which funds shall be tendered 
to City quarterly for use in the City’s sole and absolute discretion.  This amount shall be increased 
annually according to the San Francisco-Oakland-Hayward Consumer Price Index for all Urban 
Consumers (“CPI”).  Applicant shall also provide a quarterly report of the number of vehicles 
stored and the number of car carrier trips at the site.  The vehicle carrier fee and report shall be 
delivered to the City Manager’s Office.   

ARTICLE 3 COVENANTS OF THE CITY 

3.1 Obligations of City Generally.  The City shall act in good faith to accomplish the 
intent of this Agreement.  City shall cooperate with Developer so that it receives the benefits of 
and the rights vested by this Agreement, including obtaining from other governmental entities 
necessary or desirable permits or other approvals for the Project. 

3.2 No Conflicting Enactments.  The City may adopt new or modified rules, regulations 
or official policies after the Effective Date, and such new or modified rules, regulations, or official 
policies shall be included within the Applicable Law; provided, however, such new or modified 
rules, regulations, or official policies (whether adopted by action of City Council or other body or 
personnel, by initiative, by referendum, or otherwise) shall be applicable to the Project, and/or to 
any development on the Affected Property, only to the extent that such application does not modify 
the Project, does not prevent or impede development of any portion of the Property pursuant to 
Applicable Law, and does not conflict with this Development Agreement.  Any new or modified 
rule, regulation or official policy (whether adopted by action of the City Council or other body or 
personnel, by initiative, by referendum, or otherwise) shall be deemed to conflict with this 
Development Agreement if it seeks to accomplish any one or more of the following results, either 
with specific reference to the Project or to any development of the Affected Property, or as part of 
a general enactment that would otherwise apply to the Affected Property: 

3.2.1 Reduce the density or intensity of the Affected Property as allowed by the 
Applicable Law; 

3.2.2 Reduce the density or intensity of development allowed on the Affected 
Property under the Applicable Law; 

3.2.3 Change any General Plan or Zoning Code land use designation or permitted 
use of the Affected Property as described in the Applicable Law;  

3.2.4 Require, for any work necessary to develop the Project on the Affected 
Property, the issuance of permits, approvals, or entitlements by City other than those required by 
Applicable Law; or 

3.2.5 Materially limit the processing of, the procuring of applications for, or 
approval of Project Approvals. 
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Nothing in this Agreement shall restrict the City’s discretion to impose conditions on approvals 
other than the Project Approvals for the Project. 

3.3 Permitted Uses.  The permitted uses of the Affected Property; the density and 
intensity of use of the Property; the maximum height, bulk and size of buildings are as set forth in 
the Project Approvals, which City confirms and vests by this Agreement.   

3.4 Life of Project Approvals.  By approval of this Agreement, City extends and vests 
the term of the Project Approvals for the Term (including any subsequent extensions).  The term 
of each Project Approval shall expire no sooner than (a) this Agreement or (b) the term otherwise 
applicable to the Project Approval if this Agreement were not in effect, whichever occurs later.  
The City shall not require Developer to enter into any agreement that is inconsistent with this 
Agreement or the Project Approvals.   

3.5 Conflict of City and State or Federal Laws.  In the event that federal or state laws 
or regulations enacted after the Effective Date prevent or preclude compliance with one or more 
provisions of this Development Agreement, each Party shall provide the other Party with written 
notice of such federal or state law or regulation, a copy of such law or regulation, and a statement 
concerning the conflict with the provisions of this Development Agreement.  The Parties shall, 
within 30 days, meet and confer in good faith in a reasonable attempt to modify this Development 
Agreement so as to comply with such federal or state law or regulation.  City, without the 
obligation to incur costs or liability, shall reasonably cooperate with Developer in securing of any 
permits, approvals, or entitlements that may be required as a result of modifications or suspensions 
made pursuant to this section. 

3.6 Life of Legislative Approvals and Project Approvals.  The term of any Project 
Approval shall be automatically extended for the longer of the Term of this Development 
Agreement or the term otherwise applicable to such Legislative Approval or Project Approval. 

3.7 Timing of Construction and Completion.  The Parties acknowledge that, with the 
exception of the obligations assumed by Developer in Section 2.5.1 and 2.5.2, Developer cannot 
at this time predict when or the rate at which the Project will be constructed.  The Parties agree 
that there is no requirement that Developer initiate or complete construction of the Project within 
any particular period of time, or at all, and City shall not impose such a requirement on Developer, 
the Property, or any Project Approval.  In light of the foregoing, the Parties agree that, with the 
exception of the obligations assumed by Developer in Section 2.5.1 and 2.5.2, Developer may 
construct the Project at the rate and time Developer deems appropriate within the exercise of its 
reasonable business judgment, subject to Applicable Law and the terms of this Agreement.  
Further, Developer may implement the Project in phases, in Developer’s reasonable discretion. 

3.8 Processing Project Approvals.  Upon submission by Developer of any application 
for a Project Approval, City shall cooperate and diligently work to promptly process, consider, and 
approve such application, and shall apply only Applicable Law and any applicable federal or state 
laws.  City shall retain its discretionary authority in its consideration of any and all Project 
Approvals that involve discretionary decisions; provided, however, such consideration shall be 
regulated solely by the Applicable Law, any applicable federal or state law, and this Development 
Agreement. 

3.9 Vested Development Rights.  The City confirms and grants to Developer the vested 
right to pursue the Project in accordance with the Applicable Law and Project Approvals (once 
they are granted), and the provisions of this Development Agreement, including, without 
limitation, Developer’s vested right to develop the Project on the Affected Property.  In the event 
of any conflict or inconsistency between this Development Agreement and the Applicable Law or 
between this Development Agreement and any Project Approvals, this Development Agreement 
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shall prevail and control to the fullest extent legally possible.  This Agreement shall be enforceable 
as set forth in Section 10.2 below.  No subsequently adopted ballot measures or initiatives shall 
have any application to the Affected Property or Project unless Developer shall expressly consent. 

ARTICLE 4 CITY RESERVATIONS OF AUTHORITY 

4.1 City’s Reservations of Authority.  Notwithstanding any other provision of this 
Agreement to the contrary, the following regulations and provisions shall apply to the development 
of the Property: 

4.1.1 City Regulations regarding processing fees and charges, enacted after the 
Effective Date, provided such procedures are uniformly applied on a City-wide basis to all 
substantially similar types of development projects and properties. 

4.1.2 City Regulations relating to hearing bodies, petitions, applications, notices, 
findings, records, hearings, reports, recommendations, appeals and any other matter of procedure, 
enacted after the Effective Date, provided such procedures are uniformly applied on a City-wide 
basis to all substantially similar types of development projects and properties. 

4.1.3 City Regulations governing construction standards and specifications, 
enacted after the Effective Date, including (a) City’s building code, plumbing code, mechanical 
code, electrical code, fire code and grading code, (b) all uniform construction codes applicable in 
City at the time of building permit issuance, and (c) design and construction standards for road and 
storm drain facilities; provided any such  regulation has been adopted and uniformly applied by 
City on a citywide basis and has not been adopted for the purpose of preventing or otherwise 
limiting construction of all or any part of the Project. 

4.1.4 City Regulations enacted after the Effective Date that may be in conflict 
with this Agreement or the Project Approvals but that are necessary to protect persons or property 
from dangerous or hazardous conditions that create a threat to the public health or safety or create 
a physical risk, based on findings by the City Council identifying the dangerous or hazardous 
conditions requiring such changes in the law, why there are no feasible alternatives to the 
imposition of such changes, and how such changes would alleviate the dangerous or hazardous 
condition.  Changes in laws, regulations, plans or policies that are specifically mandated and 
required by changes in state or federal laws or regulations that require such to apply to the Project. 

Notwithstanding anything to the contrary provided herein, as provided in the Statute at 
Section 65869.5: “In the event that state or federal law or regulations, enacted after [this 
Agreement] has been entered into, prevent or preclude compliance with one or more provisions of 
[this Agreement], such provisions of [this Agreement] shall be modified or suspended as may be 
necessary to comply with such state or federal laws or regulations.” 

ARTICLE 5 AMENDMENT 

5.1 Amendment of Approvals.  To the extent permitted by state and federal law, any 
Project Approval or Subsequent Project Approvals (hereafter in this ARTICLE 6, an “Approval”) 
may, from time to time, be amended or modified in the following manner. 

5.1.1 Administrative Project Amendments.  Upon the written request of 
Developer for an amendment or modification to an Approval, or this Agreement, or for other 
consent under this Agreement, the Community Development Director, or his/her designee 
(collectively “Authorized Official”) shall determine whether the requested amendment or 
modification: (a) is minor when considered in light of the Project as a whole; (b) is substantially 
consistent with Applicable Law; and (c) will result in no new environmental impacts.  If the 
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Authorized Official finds that the proposed amendment or modification is minor, substantially 
consistent with Applicable Law, and will result in no new significant environmental impacts, the 
amendment shall be determined to be an “Administrative Project Amendment” and the 
Authorized Official may, except to the extent otherwise required by law, approve the 
Administrative Project Amendment, following consultation with other relevant City staff, without 
notice and public hearing.  Without limiting the generality of the foregoing, lot line adjustments, 
non-substantial reductions in the density, intensity, scale or scope of the Project, minor alterations 
in vehicle circulation patterns or vehicle access points, substitutions of comparable landscaping 
for any landscaping shown on any final development plan or landscape plan, variations in the 
design and location of structures that do not substantially alter the design concepts of the Project, 
variations in the location or installation of utilities and other infrastructure connections or facilities 
that do not substantially alter the design concepts of the Project, and minor adjustments to the 
Property diagram or Property legal description shall be treated as Administrative Project 
Amendments. 

5.1.2 Non-Administrative Project Amendments.  Any request of Developer for 
an amendment or modification to an Approval which is determined not to be an Administrative 
Project Amendment as set forth above shall be subject to review, consideration and action pursuant 
to the Applicable Law and this Agreement. 

5.1.3 Project Amendment Exemptions.  Amendment of an Approval requested by 
Developer shall not require an amendment to this Agreement.  Instead, the amendment 
automatically shall be deemed to be incorporated into the Project and the Project Approvals and 
vested under this Agreement. 

5.2 Amendment of This Agreement.  This Agreement may be amended from time to 
time, in whole or in part, by mutual written consent of the Parties or their successors in interest, as 
follows: 

5.2.1 Administrative Agreement Amendments.  The City Manager and City 
Attorney are authorized on behalf of the City to enter into any amendments to this Agreement other 
than amendments which substantially affect (a) the term of this Agreement (excluding extensions 
of time for performance of a particular act), (b) permitted uses of the Property, (c) provisions for 
the reservation or dedication of land, (d) the density or intensity of use of the Property or the 
maximum height or size of proposed buildings, or (v) monetary payments by Developer.  Such 
amendments (“Administrative Agreement Amendment”) shall, except to the extent otherwise 
required by law, become effective without notice or public hearing. 

5.2.2 Non-Administrative Agreement Amendments.  Any request of Developer 
for an amendment or modification to this Agreement which is determined not to be an 
administrative Agreement Amendment as set forth above shall be subject to review, consideration 
and action pursuant to the Applicable Law and this Agreement. 

ARTICLE 6 ASSIGNMENT, TRANSFER AND MORTGAGEE PROTECTION 

6.1 Assignment of Interests, Rights and Obligations.  Nothing herein limits the right of 
Developer to freely alienate or transfer all or any portion of the Property.  However, Developer 
may only transfer or assign all or any portion of its interests, rights or obligations under this 
Agreement or the Project Approvals, including any amendments thereto (a “Transfer”), subject 
to the requirements for City’s consent set forth in this ARTICLE 6, to any third party who acquires 
an interest or estate in the Affected Property or any portion thereof including, without limitation, 
a sublessee of all or a portion of Affected Property, or all or some of the improvement(s) located 
thereon (a “Transferee”).  City consent shall not be required if Developer transfers all or a portion 
of the Affected Property to an Affiliated Party, or conveys a security interest in the Affected 
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Property to a mortgagee.  An “Affiliated Party” is defined as any corporation, limited liability 
company, partnership or other entity that is controlling of, controlled by, or under common control 
with Developer, and “control,” for purposes of this definition, means record or beneficial 
ownership, effective management, and/or control over the other entity, subject only to major events 
requiring the consent or approval of the other owners of such entity. 

 6.2 Transfer Agreements. 

 6.2.1 Written Agreement.  In connection with a Transfer by Developer (other than 
a Transfer by Developer to an Affiliated Party (as defined in Section 6.1) or to a Mortgagee (as 
defined below in 6.4)), Developer and the Transferee shall enter into a written agreement (a 
“Transfer Agreement”), with City’s consent in writing to the Transfer, regarding the respective 
interests, rights and obligations of Developer and the Transferee in and under the Agreement and 
the Project Approvals.  Such Transfer Agreement may (a) release Developer from obligations 
under the Agreement or the Project Approvals that pertain to that portion of the Affected Property 
being transferred, as described in the Transfer Agreement, provided that the Transferee expressly 
assumes such obligations, (b) transfer to the Transferee vested rights to improve and use that 
portion of the Affected Property being transferred, and (c) address any other matter deemed by 
Developer to be necessary or appropriate in connection with the transfer or assignment.  Developer 
shall notify the City in writing that it plans to execute a Transfer Agreement at least 60 days in 
advance of the execution date and provide City with such information as may be required by City 
to demonstrate the Transferee’s qualifications and financial ability to complete the Project on the 
Affected Property.  City shall have 30 days from the date of such notice to review the information 
and provide a determination to Developer.  City shall not withhold its consent unless the City 
reasonably determines that the Transferee, or an entity with similar or related ownership or control 
as Transferee, is or has been a party to litigation filed against the City or if the Transferee lacks 
the financial ability to complete the Project on the Affected Property.  If City does not consent to 
the Transfer, City shall provide its reasons in writing and shall meet with Developer in good faith 
to determine what additional information may be necessary for City to provide its consent.  Such 
a process shall not extend beyond a 30-day period. 

6.2.2 Binding.  Any Transfer Agreement shall be binding on Developer, the City 
and the Transferee, and shall not release Developer absent express language in the Transfer 
Agreement.  Upon recordation in the Official Records of Contra Costa County of any Transfer 
Agreement, Developer shall be released from those obligations assumed by the Transferee therein, 
subject to the provisions of 6.2.1 above. 

To the extent that City consent to a Transfer or Transfer Agreement is required by this Section 6.2, 
such Consent shall not be unreasonably withheld, conditioned, or delayed.  City’s failure to 
respond to a request for consent within 15 calendar days shall be deemed an approval of such 
Transfer or Transfer Agreement.  City’s Community Development Director shall have the 
authority to provide consent under this Section 6.2. 

6.3 Mortgagee Protection.   

6.3.1 Priority.  This Agreement shall be superior and senior to any lien placed 
upon the Property or any portion thereof after the date of recording of this Agreement, including 
the lien of any deed of trust or mortgage (“Mortgage”).  The foregoing notwithstanding, no breach 
of this Agreement shall defeat, render invalid, diminish or impair the lien of any Mortgage made 
in good faith and for value, but all of the terms and conditions contained in this Agreement 
(including but not limited to the City’s remedies to terminate the rights of Developer and its 
successors and assigns under this Agreement, to terminate this Agreement, and to seek other relief 
as provided in this Agreement) shall be binding upon and effective against any person or entity, 
including any deed of trust beneficiary or mortgagee (“Mortgagee”) who acquires title to the 
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Property, or any portion thereof, by foreclosure, trustee’s sale, deed in lieu of foreclosure, or 
otherwise. 

6.3.1 Mortgagee Not Obligated.  The provisions of 6.3.1 notwithstanding, no 
Mortgagee shall have any obligation or duty under this Agreement to construct or complete the 
Project, or to guarantee such construction or completion; provided, however, that a Mortgagee 
shall not be entitled to devote the Property to any uses or to construct any improvements other than 
those uses or improvements provided for or authorized by this Agreement, or otherwise under the 
Project Approvals. 

6.3.2 Notice of Default to Mortgagee.  If the City receives a written notice from 
a Mortgagee or from Developer requesting a copy of any notice of default given Developer and 
specifying the address for notice, then the City shall deliver to the Mortgagee at the Mortgagee’s 
cost, concurrently with delivery to Developer, any notice with respect to any claim by the City that 
Developer has committed an event of default.  Each Mortgagee shall have the right during the same 
period available to Developer to cure or remedy, or to commence to cure or remedy, the event of 
default claimed or the areas of noncompliance set forth in the City’s notice.  The City Manager is 
authorized on behalf of the City to grant to the Mortgagee an extension of time to cure or remedy, 
not to exceed an additional 60 days. 

ARTICLE 7 COOPERATION IN THE EVENT OF LEGAL CHALLENGE, 
INDEMNITY 

Developer, as the real party in interest, shall defend, indemnify, and hold harmless the City, with 
legal counsel reasonably acceptable to the City Attorney, in any action brought by a third party to 
challenge concerning: (a) the validity, legality, or constitutionally of any term, condition, 
obligation, fee, dedication, or exaction required or imposed by this Development Agreement; 
(b) the procedures utilized in or the sufficiency of the environmental review associated with this 
Development Agreement; and (c) the implementation of this Development Agreement through 
such further actions, measures, procedures, and approvals as are necessary to satisfy the 
Development Agreement’s requirements.  Notwithstanding anything to the contrary, Developer 
shall have no duty to indemnify City from or against claims for consequential damages, or from or 
against City’s gross negligence or willful misconduct. 

Developer shall defend the City with qualified legal counsel subject to the approval of the City 
Attorney, which approval shall not be unreasonably withheld, conditioned, or delayed.  Developer 
shall pay all costs, damages, attorney’s fees, and other court-ordered costs awarded to any third 
party in any legal action in which Developer’s duties to defend, indemnify, and hold the City 
harmless arise under this ARTICLE 7.  The City shall promptly notify Developer of any action 
filed and the Parties shall cooperate fully in the defense of such action. 

The Parties expressly recognize that the obligation stated in this ARTICLE 7 do not require or 
contemplate that Developer shall indemnify or hold harmless or be responsible for any error, 
omission, intentional act, negligent act, or default of, or any injury caused by any City department 
or dependent special district that is formed by or the receives funding as a result of any term or 
condition of this Agreement. 

ARTICLE 8 DEFAULT; TERMINATION; ANNUAL REVIEW 

8.1 Default. 

8.1.1 Remedies in General; No Damages.  City and Developer agree that, as part 
of the bargained for consideration of this Agreement, in the event of default by either Party, the 
only remedy shall be declaratory relief or specific performance of this Agreement.  In no event 
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shall either Party, or any of their officers, agents, representatives, officials, employees or insurers, 
be liable to the other Party for monetary damages, whether actual, consequential, punitive or 
special, for any breach or violation of this Agreement.  The Parties agree that any action or 
proceeding to cure, correct or remedy any default or to enforce any covenant or promise under this 
Agreement shall be limited solely and exclusively to the remedies expressly provided.  Following 
notice and expiration of any applicable cure periods and completion of the dispute resolution 
process set forth in ARTICLE 9 below, either Party may institute legal or equitable proceedings to 
cure, correct, or remedy any default, or to enforce any covenant or promise herein, enjoin any 
threatened or attempted violation, or enforce by specific performance, declaratory relief or writ of 
mandate the obligations and rights of the Parties.  As noted above, in no event shall either Party be 
liable for any monetary damages.  Any legal action to interpret or enforce the provisions of this 
Agreement shall be brought in the Superior Court for Contra Costa County, California. 

8.1.2 Cure Period.  Subject to extensions of time by mutual consent in writing of 
the Parties, breach of, failure, or delay by either Party to perform any term or condition of this 
Agreement shall constitute a default.  In the event of any alleged default of any term, condition, or 
obligation of this Agreement, the Party alleging such default shall give the defaulting Party notice 
in writing specifying the nature of the alleged default and the manner in which such default may 
be satisfactorily cured (“Notice of Breach”). The defaulting Party shall cure the default within 
30 days following receipt of the Notice of Breach, provided, however, if the nature of the alleged 
default is non-monetary and such that it cannot reasonably be cured within such 30-day period, 
then the commencement of the cure within such time period, and the diligent prosecution to 
completion of the cure thereafter, shall be deemed to be a cure, provided that if the cure is not 
diligently prosecuted to completion, then no additional cure period shall be provided.  If the alleged 
failure is cured within the time provided above, then no default shall exist and the noticing Party 
shall take no further action to exercise any remedies available hereunder.  If the alleged failure is 
not cured, then a default shall exist under this Agreement and the non-defaulting Party may 
exercise any of the remedies available. 

8.1.3 Procedure on Default by Developer.  If Developer is alleged to be in default 
hereunder by City then after notice and expiration of the cure period specified above and the 
dispute resolution process set forth in ARTICLE 9 below, City may institute legal proceedings 
against Developer pursuant to this Agreement, and/or give notice of intent to terminate or modify 
this Agreement to Developer pursuant to California Government Code Section 65868.  Following 
notice of intent to terminate or modify this Agreement as provided above, the matter shall be 
scheduled for consideration and review at a duly noticed and conducted public hearing in the 
manner set forth in Government Code Sections 65865, 65867 and 65868 by the City Council within 
60 calendar days following the date of delivery of such notice (the “Default Hearing”).  Developer 
shall have the right to offer written and oral testimony prior to or at the time of the Default Hearing.  
If the City Council determines that a default has occurred and is continuing, and elects to terminate 
the Agreement, City shall give written notice of termination of the Agreement to Developer by 
certified mail and the Agreement shall thereby be terminated 30 days thereafter; provided, 
however, that if Developer files an action to challenge City’s termination of the Agreement within 
such 30-day period, then the Agreement shall remain in full force and effect until a trial court has 
affirmed City’s termination of the Agreement and all appeals have been exhausted (or the time for 
requesting any and all appellate review has expired).  This Section 8.1.3 shall not be interpreted to 
constitute a waiver of Section 65865.1 of the Government Code, but merely to provide a procedure 
by which the Parties may take the actions set forth in Section 65865.1. 

8.1.4 Procedure on Default by City.  If the City is alleged by Developer to be in 
default under this Agreement, then after notice and expiration of the cure period and completion 
of the dispute resolution procedures below, Developer may enforce the terms of this Agreement 
by an action at law or in equity, subject to the limitations set forth above. 
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8.2 Excusable Delay; Extension of Time of Performance.  In addition to specific 
provisions of this Agreement, neither Party shall be deemed to be in default where delays in 
performance or failures to perform are due to, or a necessary outcome of, war, insurrection, strikes 
or other labor disturbances, walk-outs, riots, floods, earthquakes, fires, pandemics, casualties, acts 
of God, enactment or imposition against the Project of any moratorium, or any time period for 
legal challenge of such moratorium by Developer, or similar basis for excused performance which 
is not within the reasonable control of the Party to be excused.  Litigation attacking the validity of 
this Agreement or any of the Project Approvals or implementing or subsequent approvals, or any 
permit, ordinance, entitlement or other action of a governmental agency other than the City 
necessary for the development of the Project pursuant to this Agreement, or Developer’s inability 
to obtain materials, power or public facilities (such as water or sewer service) to the Project, shall 
be deemed to create an excusable delay as to Developer.  Upon the request of either Party, an 
extension of time for the performance of any obligation whose performance has been so prevented 
or delayed shall be memorialized in writing.  The City Manager is authorized on behalf of the City 
to enter into such an extension.  The term of any such extension shall be equal to the period of the 
excusable delay, or longer, as may be mutually agreed upon. 

8.3 Annual Review.  Throughout the Term, and at least once every 12 months, City 
may request that Developer provide City with a written report demonstrating its good-faith 
compliance with the terms of this Agreement (the “Written Report”).  The City Manager and City 
Attorney shall review the Written Report to determine whether Developer is in good-faith 
compliance with the terms of the Agreement and, if they have concerns about Developer’s 
compliance, shall schedule a review before the City Council (the “Periodic Review”).  At least 
10 days prior to the Periodic Review, the City shall provide to Developer a copy of any staff reports 
and documents to be used or relied upon in conducting the review (and, to the extent practical, 
related exhibits) concerning Developer’ performance.  Developer shall be permitted an opportunity 
to respond to the City’s evaluation of Developer’s performance, either orally at a public hearing or 
in a written statement, at Developer’s election.  Any written response shall be directed to the 
Community Development Director.  At the conclusion of the Periodic Review, the City Council 
shall make written findings and determinations, on the basis of substantial evidence, as to whether 
or not Developer has complied in good faith with the terms and conditions of this Agreement.  If 
the City Council finds and determines, based on substantial evidence, that Developer has not 
complied with such terms and conditions, the City Council may initiate proceedings to terminate 
or modify this Agreement, in accordance with Government Code Section 65865.1, by giving notice 
of its intention to do so, in the manner set forth in Government Code Sections 65867 and 65868.  
If after receipt of the Written Report, the City does not (a) schedule a Periodic Review within 
2 months, or (b) notify Developer in writing of the City’s determination after a Periodic Review, 
then it shall be conclusively presumed that Developer has complied in good faith with the terms 
and conditions of this Agreement during the year covered under the Written Report. 

8.4 Notice of Compliance.  Within 30 days following any written request which 
Developer or a Mortgagee may make from time to time, the City shall execute and deliver to the 
requesting party (or to any other party identified by the requesting party) a written “Notice of 
Compliance,” in recordable form, duly executed and acknowledged by the City, that certifies:  
(a) this Agreement is unmodified and in full force and effect, or if there have been modifications, 
that this Agreement is in full force and effect as modified and stating the date and nature of the 
modifications; (b) there are no current uncured defaults under this Agreement or specifying the 
dates and nature of any default; and (c) any other information reasonably requested by Developer 
or the Mortgagee.  The failure to deliver such a statement within such time shall constitute a 
conclusive presumption against the City that this Agreement is in full force and effect without 
modification except as may be represented by Developer and that there are no uncured defaults in 
the performance of Developer, except as may be represented by Developer. 
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ARTICLE 9 DISPUTE RESOLUTION 

9.1 Dispute; Confidentiality.  Any controversy or dispute arising out of or related to 
this Agreement, or the development of the Project (a “Dispute”), shall be subject to private 
negotiation among the Parties, and if then not resolved shall be subject to non-binding mediation 
followed by litigation, if necessary, as set forth below.  Each Party agrees that any Dispute, and all 
matters concerning any Dispute, will be considered confidential and will not be disclosed to any 
third-party except (a) disclosures to a Party’s attorneys, accountants, and other consultants who 
assist the Party in the resolution of the Dispute, (b) as provided below with respect to the mediation, 
and (c) as otherwise required by law, including without limitation, the California Public Records 
Act. 

9.2 Private Negotiation.  If a Dispute arises, the Parties agree to negotiate in good faith 
to resolve the Dispute.  If the negotiations do not resolve the Dispute to the reasonable satisfaction 
of the Parties within 30 days from a written request for a negotiation, then the Dispute shall be 
submitted to mediation pursuant to Section 9.3. 

9.3 Mediation.  Within 30 days following the written request to negotiate, either Party 
may initiate non-binding mediation (the “Mediation”), conducted by JAMS, Inc. (“JAMS”) or 
any other agreed-upon mediator.  Either Party may initiate the Mediation by written notice to the 
other Party.  The mediator shall be a retired judge or other mediator, selected by mutual agreement 
of the Parties.  If the Parties cannot agree within 15 days after the Mediation notice, the mediator 
shall be selected through the procedures regularly followed by JAMS.  The Mediation shall be held 
within 30 days after the Mediator is selected, or a longer period as the Parties and the mediator 
mutually decide.  If the Dispute is not fully resolved by mutual agreement of the Parties within 
30 days after completion of the Mediation, then either Party may commence an action in state or 
federal court.  The Parties shall bear equally the cost of the mediator’s fees and expenses, but each 
Party shall pay its own attorneys’ and expert witness fees and any other associated costs. 

9.4 Injunction.  Nothing in this ARTICLE 9 shall limit a Party’s right to seek an 
injunction or restraining order from a court of competent jurisdiction in circumstances where such 
relief is deemed necessary to preserve assets. 

ARTICLE 10 MISCELLANEOUS 

10.1 Defined Terms; Citations.  The capitalized terms used in this Agreement, unless the 
context obviously indicates otherwise, shall have the meaning given them in this Agreement.  
Except as otherwise expressly stated, all citations are to the Government Code of the State of 
California. 

10.2 Enforceability.  As provided in Section 65865.4, this Agreement shall be 
enforceable by either Party notwithstanding any change enacted or adopted (whether by ordinance, 
resolution, initiative, or any other means) in any applicable general plan, specific plan, zoning 
ordinance, subdivision ordinance, or any other land use ordinance or resolution or other rule, 
regulation or policy adopted by the City that changes, alters or amends the ordinances, rules, 
regulations and policies included in the Applicable Law, except as this Agreement may be 
amended or canceled pursuant to Section 65868 or modified or suspended pursuant to 
Section 65869.5. 

10.3 Other Necessary Acts.  Each Party shall execute and deliver to the other all such 
other further instruments and documents as may be reasonably necessary to carry out the Project 
Approvals and this Agreement and to provide and secure to the other Party the full and complete 
enjoyment of its rights and privileges under this Agreement. 
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 10.4 Construction.  Each reference in this Agreement to this Agreement or any of the 
Project Approvals shall be deemed to refer to this Agreement or the Project Approval, as it may 
be amended from time to time.  This Agreement has been reviewed and revised by legal counsel 
for both the City and Developer, and no presumption or rule that ambiguities shall be construed 
against the drafting party shall apply to the interpretation or enforcement of this Agreement. 

10.5 Covenants Running with the Land.  Subject to the Transfer provisions in 
ARTICLE 6, all of the provisions contained in this Agreement shall be binding upon and benefit 
the Parties and their respective heirs, successors and assigns, representatives, lessees, and all other 
persons acquiring all or a portion of, or interest in, the Property, whether by operation of law or in 
any manner whatsoever.  All of the provisions contained in this Agreement shall be enforceable as 
equitable servitudes and shall constitute covenants running with the land pursuant to California 
law including, without limitation, Civil Code Section 1468.  Each covenant herein to act or refrain 
from acting is for the benefit of or a burden upon the Property, as appropriate, runs with the 
Property and is for the benefit of and binding upon the Developer, and each successive owner of 
all or a portion of the Property, during its ownership of such property. 

10.6 Attorneys’ Fees.  If any legal action or other proceeding is commenced to enforce 
or interpret any provision of, or otherwise relating to, this Agreement, the losing party or parties 
shall pay the prevailing party’s or parties’ actual expenses incurred in the investigation of any 
claim leading to the proceeding, preparation for and participation in the proceeding, any appeal or 
other post-judgment motion, and any action to enforce or collect the judgment including without 
limitation contempt, garnishment, levy, discovery and bankruptcy.  For this purpose “expenses” 
include, without limitation, court or other proceeding costs and experts’ and attorneys’ fees and 
their expenses.  The phrase “prevailing party” shall mean the party which is determined in the 
proceeding to have prevailed or which prevails by dismissal, default or otherwise. 

10.7 No Agency, Joint Venture or Partnership.  The City and Developer disclaim the 
existence of any form of agency relationship, joint venture or partnership between the City and 
Developer.  Nothing contained in this Agreement or in any document executed in connection with 
this Agreement shall be construed as creating any relationship other than a contractual relationship 
between the City and Developer. 

10.8 No Third Party Beneficiary.  This Agreement is made solely and specifically among 
and for the benefit of the Parties, and their respective successors and assigns subject to the express 
provisions relating to successors and assigns, and no other party other than a Mortgagee will have 
any rights, interest or claims or be entitled to any benefits under or on account of this Agreement 
as a third party beneficiary or otherwise. 

10.9 Notices.  All notices, consents, requests, demands or other communications to or 
upon the respective Parties shall be in writing and shall be effective for all purposes: (a) upon 
receipt on any City business day before 5:00 PM local time and on the next City business day if 
received after 5:00 PM or on other than a City business day, including without limitation, in the 
case of (i) personal delivery, or (ii) delivery by messenger, express or air courier or similar courier, 
or (b) 5 days after being duly mailed certified mail, return receipt requested, postage prepaid, all 
addressed as follows: 

TO CITY: 
 

TO DEVELOPER: 

City of Antioch 
Attention:  City Manager 

200 H Street 
Antioch, CA  94509 

 

APS West Coast, Inc. 
Attention: Chief Financial Officer 

10060 Skinner Lake Drive, 2nd Floor 
Jacksonville, FL 32246 
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With a Mandatory Copy to: 
 

With a Mandatory Copy to: 
 

City of Antioch 
Attention:  City Attorney 

200 H Street 
Antioch, CA  94509 

 

Reuben, Junius & Rose, LLP 
Attention: Matthew D. Visick 

1 Bush Street, Suite 600 
San Francisco, CA 94104 

In this Agreement “City business days” means days that the Antioch City Hall is open for business 
and does not currently include Fridays, Saturdays, Sundays, and federal and state legal holidays.  
Either Party may change its address by written notice to the other on five business days’ prior 
notice in the manner set forth above.  Receipt of communication by facsimile or electronic mail 
shall be sufficiently evidenced by a machine-generated confirmation of transmission without 
notation of error.  In the case of illegible or otherwise unreadable facsimile transmissions, the 
receiving Party shall promptly notify the transmitting Party of any transmission problem and the 
transmitting Party shall promptly resend any affected pages. 

10.10 Entire Agreement and Exhibits.  This Agreement constitutes in full, the final and 
exclusive understanding and agreement of the Parties and supersedes all negotiations or previous 
agreements of the Parties with respect to all or any part of the subject matter of this Agreement.  
No oral statements or prior written matter not specifically incorporated in this Agreement shall be 
of any force and effect.  No amendment of, supplement to, or waiver of any obligations under this 
Agreement will be enforceable or admissible unless set forth in a writing approved by the City and 
Developer.  The following exhibit is attached to this Agreement and incorporated for all purposes: 

Exhibit A Legal Description 2301 and 2603 Wilbur Avenue 

Exhibit B Resolution No. 2021-21 

10.11 Counterparts. This Agreement may be executed in any number of identical 
counterparts and each counterpart shall be deemed to be an original document.  All executed 
counterparts together shall constitute one and the same document, and any counterpart signature 
pages may be detached and assembled to form a single original document.  This Agreement may 
be executed by signatures transmitted by facsimile, adobe acrobat or other electronic image files 
and these signatures shall be valid, binding and admissible as though they were ink originals. 

10.12 Recordation of Development Agreement. Pursuant to Section 65868.5, no later than 
10 days after the City enters into this Agreement, the City Clerk shall record an executed copy of 
this Agreement in the Official Records of the County of Contra Costa. 

[SIGNATURES FOLLOW] 
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This Agreement has been entered into by and between Developer and the City as of the Effective 
Date. 
 
CITY: 
 

DEVELOPER 

CITY OF ANTIOCH, 
a Municipal corporation 
 
_____________________________________ 
By: Kwame P. Reed 
Its: Acting City Manager 
 

APS WEST COAST, INC.,  
a California corporation 
 
_____________________________________ 
By: Jacob Brown 
Its:  Chief Financial Officer 

APPROVED AS TO FORM: APPROVED AS TO FORM: 
 
 
 
_____________________________________ 
By: Thomas Lloyd Smith 
Its: City Attorney 
 

 
REUBEN, JUNIUS & ROSE, LLP 
 
_____________________________________ 
By: Corie A. Edwards 
Its: Attorney 
 

ATTEST:  
 
_____________________________________ 
By:  Ellie Householder 
Its: City Clerk 
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